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MEMORANDUM FOR: 


FROM: 


SUBJECT: 


Director of Central Intelligence 
Deputy Director of Central Intelligence 
Morning Meeting Participants 

Daniel B. Silver 
General Counsel 

Charter Legislation — Comparative Analysis 
of Administrative Positions and S. 2525 
Restrictive Provisions 


You will recall that at the 4 June morning meeting 
I presented a short briefing concerning the current status 
of the intelligence charter legislation. I also promised 
at that time to furnish you with a comparison between the 
Administration's positions and the corresponding provisions 
of Title II of S. 2525 that would impose statutory restric- 
tions on intelligence activities. Attached, for your infor- 
mation, is a copy of such a comparative analysis that we 
have prepared and that has been circulated to SCC members 
for comment by the NSC. I would be happy to discuss this 
summary and any further questions you may have regarding 
charter legislation. , 


Daniel” b . Silver 


Attachment 


Cys sent to 8 DDA Office Directors 





















COMPARATIVE ANALYSIS OF ADMINISTRATION POSITIONS AND S. 2525 8 June 1'979; 


I. COLLECTION OF FOREIGN 
INTELLIGENCE CONCERNING ' 
U.S. PERSONS . 

Electronic Surveillance and 
Physical Search in U.S. 


. Electronic Surveillance and 
Physical Search Abroad 


Placing Enployeea in U.S. 
Organizations or Organizations 
Substantially Composed of 
U.S. Persons 


Mall Covers , , . 

Physical Surveillance , 

D lrectln g Human S o urces 


ADMINISTRATION 


FISA - Court order - U.S. person 
encaged in clandestine intelligence 
activities that involve violation of 
U.S. criminal law, or international 
terrorism, sabotage, (Sec. 225) 


Court order - U,S, person in' - 
possession of information deter- 
mined by SCC to be "essential" to 
U.S. national security or foreign 
relations. (Sec. 214) • • 


Attorney Ceneral approval - to 
■ .collect information determined by 
SCC to be "essential" to U.S. 
national security or foreign 
relatione. In U.S. limited to FBI 
and, military, (Sec. 215) 


Entity head approval -'to collect 
Information determined by SCC to be 
'■'important" to U.S. national 
security or foreign relations. In 
.U.S. limited to FBI and military, 

, (Sec. 216) 


, DIFFERENCES 


FISA - Court order, criminal None, both use "criminal 

standard - U.S. person engaged standard." 

in clandestine intelligence 
activities that involve violation ' 
of U.S. criminal law, or inter- 
national terrorism, sabotage, (Secs . 

311, 341) 

Court order - U.S. person engaged ■ _ Administration authority based 

in clandestine intelligence activities’ on nature of information sought; 


Administration authority based 


that would violate U.S. criminal law J 
if in U.S., or in international ter- • i 

rorism, sabotage, acting as official 1 i 

for foreign power, or is fugteive 
from U.S. justice. (Secs. 321, 341) • 

Entity head approval - U.S. person 
or group engaged in clandestine intel- 
ligence activities, and, in addition . 
in U.S., that involve violation of U.S. 
criminal laws. Also may be approved if 
subject involved in international 
terrorism, sabotage, assassination, 
acting as official for foreign power, 
or is fugitive from U.S. justice., _ ‘ 

..In U.S. only on behalf of FBI. . 

.(Secs . 214 , 244) • 

Attorney Ceneral written finding - 
use of technique is necessary and • 
reasonable in collection based on 
determination U.S. person engaged in ■ 
clandestine intelligence activities, • 
and, in addition in U.S., that involve 
or may involve violation of U.S,' 
criminal laws. Also may be approved- 
if subject involved in incemntlbhal 
terrorism, sabotage, assassination, 
acting as official for foreign power, or 
is fugitive from U'.S. justice. 

[Secs. 214. 215V i-h 


S. 2525 relies on "criminal' 
standard" and other specified 
circumstances, 


Admlnio tra tion authority based 
on nature of information 
sought: S. 2525 relicB on 
"criminal atandnrd" in U.S. and 
other specified circumstances 
and allows- activity by entities 
other than FBI in U.S. only if 
on FBI behalf. (Under Tide IV 
CIA only authorized to collect 
foreign intelligence from for- 
eign persons in U.S.) 

Administration authority based 
on nature of Information 
sought, approval by entity head 
and limited to FBI in U.S.,; 

S. 2525 relies on "criminal 
standard" in U.S, and other 
specified circumstances, 
requires AC approval, and not 
limited. to FDI, (Under Title 
IV CIA only authorized to col- 
lect foreign intelligence from 
foreign parsons in U.S.) 




Collection by Other Means 
(Third Party nnd Pretext , 
Interviews, Incldcntlal : 
Collection, etc~ 


II. COllSCTION OF COUNTER- 
INTELLIGENCE CONCERNING 
U.S. PERSONS 


Electronic Surveillance nnd 



Electronic Surveillance arid 
Physical Search Abroad 



Allowed under Gcnernl authority (with-’ Designated official approval - U.S. AdmTnT^nt^?i^ eTTetH3t^> 

out mention of specific techniques) to. person engaged in clandestine Intel- procedures; S. 2525 relies on 

fulfill a lawful entity function and ligence activities, and, in addition • "criminal standard and other 

governed by procedures approved by the in U.S., thac involve or may involve , specified circumstances. 

Attorney Ce^eral. (Sec. 213) a violation of U.S. criminal law. Also , 

may be approved if subject involved in . ■ 

international terrorism, sabotage, ■ • • 

assassination, acting as official for 

foreign power, or is fugitive from •'/ 

U.S. justice. (Sec. 214) , , . • . . " > . " • 


PISA - Court order - U.S. person 
engaged in clandestine Intelligence 
activities that involve violation of 
U.S, criminal law, or international 
terrorism, sabotage, (Sec. 225) 

Court order - U.S. person is or may 
be engaged in clandestine intel- 
ligence activities on behalf of a 
foreign power. (Sec. 219) 


Senior official approval - facts and 
circumstances Indicate U.S. person 
or group is or may be engaged in 
clandestine intelligence activities 
on behalf of a foreign power, and 
governed by procedures approved by 
the Attorney General limiting activity 
to that necessary to achieve significant 
and. lawful obj ectlvea. (Sec. 220) 


PISA - Court order - U.S. person, 
engaged in clandestine intelligence 
activities that involve violation of • 
U.S. criminal law, or international 
terrorism, sabotage. (Secs . 311, 341) 

Court order - U.S. person engaged ; ; 
in clandestine intelligence activ-, 
ities that would violate U.S. 
criminal law if in U.S. or in inter- 
national terrorism, sabotage, acting 
as official for foreign power, or is 
fugitive from U.S. justice. (Secs 321, 
341) * 

Entity head approval - U.S. person , 
or group reasonably believed to be 
engaged in clandestine activities, 
and, in addition in U.S..,. that involve 
or may involve violation of U.S. cri- 
minal law. In U.S. only on behalf "of 
F3I. Also may be approved if subject ; 
involved in international terrorism, 
sabotage, assassination, acting as 
official for foreign power, (Secs 213, 
244) 


None, both use "criminal _ . 
standard," t ■ 


Administration authority based 
on clandestine intelligence 
activities; S . 2525 relies on 
"criminal Btandard" and other 
specified circumstances. 


Administration requires senior 
official approval and necessity 
for lawful objectives; S. 2525 
relies on entity head approval 
and "criminal standard" in U.S. 
and ocher specified circum- 
stances nnd allows activity by 
entities other than FBI in U.S. 
only if on FBI behalf, 
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Mail Covers , 

Physical Surveillance , 
Directing Human Sources 


kCollection by Other Means 
(Third Party and Pretext 
Interviews, Incidental 
Collection, etc.) 


Governed by procedures approved by 
the Attorney General - senior official 
review required at least once a year 
to determine facts and circumstances 
indicate U.S. person is or may be 
engaged in clandestine intelligence 
activities on behalf of a foreign 
power. (Sec. 221) 


Allowed under General Authority 
(Without mention of specific tech- 
niques) if facts and circumstances 
indicate U.S. person is or may be 
engaged in clandestine intelligence 
activities on behalf of a foreign 
power. (Sec. 218) 


Attorney General (or Service Secretary 
if military subject) written finding - 
use of technique is necessary and 
reasonable belief U.S. person engaged 
in clandestine intelligence activities 
or, in addition in U.S., that involve 
or may involve violation of U.S.. 
crimianl law. Also may be approved if 
subject involved in internation 
terrorism, sabotage, assassination, 
acting as official for foreign power. 
(Secs. 213, 215) 

Designated official approval - U.S. 
person reasonably believed to be 
engaged in clandestine intelligence 
activities, and, in addition in U.S., 
that involve a violation of U.S. 
criminal- law. Also may be approved if 
subject involved in international ter- 
rorism, sabotage, assassination, acting 
as official for foreign power. 

(Sec. 213) 


Administration relies on AG 
procedures and senior official 
review; S. 2525 requires AG 
approval and "criminal 
standard" in U.S. and other 
specified circumstances. 


Administration allows collec- 
tion if subject engaged in 
clandestine activity; S. 2525 
requires official approval 
and ."criminal standard" in 
-U.S. and other specified 
circumstances. 


lill 


3 



III. COLLECTION OF INFORMATION . No specific provision. Authority 

CONCERNING U.S. PERSONS Included in counterintelligence and 

WHO ARE TARCETS OF * potential source provisions and to 

INTELLIGENCE OR TERRORIST be governed by procedures approved 
ACTIVITIES by Attorney General. (Secs. 218-21, 

223) 


IV. COLLECTION OF INFORMATION 
CONCERNING U.S. PERSONS 
WHO ARE POTENTIAL SOURCES 
OF INFORMATION OR 


Governed by procedures approved by 
Attorney Ceneral and limiting scope, 
intensity, duration, as required 
to determine suitability or cred- 
ibility. No extraordinary 
techniques may be used. (Sec. 223) 


Authorized up to 180 days if subject: : Adminls tratlon relies on 

- reasonably believed to be recruitment procedures; S. 2525 explicitly 

target of intelligence or international limits duration and 
terrorist organization circumstances. 

- engaged in activity or possesses 
information reasonably believed to be 
target of intelligence or terrorist 
activity, but only to extent necessary 
to protect against the activity. 


Authorized if reasonable belief of use Administration . relies on 
as potential source - limited to procedures; S. 2525 more 

determining suitability or credibility, explicitily limits duration 
and up to 90 days. Consent required and techniques, 

unless designated official finds seri- 
ous intent to use and request for con- 
sent would jeopardize activity. With- 
out consent limited to public infor- 
mation, record checks, pretext 
interviews. (Sec. 221) 




COLLECTION OF INFORMATION 
CONCERNING U,S, PERSONS 
FOR SECURITY PURPOSES 


Covcrned by ^procedures approved by 
Attorney Ceneral and limiting 
collection by particular agencies 
ns well as scope, Intensity, dura- 
tion, as required to determine 
suitability and trustworthiness of 
applicants for employment or access 
to protect agalnsc security breaches 
by present or former employees, to 
protect against direct or imminent 
threats to personnel,’ activities,^ 
information, property. No extra- 
ordinary techniques may be used. 
(Sec, 224) 


Authorizes 

- physical surveillance and record ; ' ' 

checks to limit access to facilities ’ • 

- local physical surveillance, record 
checks and pretext interviews as 
necessary to determine whether physi-', 
cal threat to property or persons 
should be referred to law enforcement 
officials 

- physical surveillance, record checks, 
mail covers and human sources for up 

to 180 days, with entity head approval ■ 
and with extensions, to determine 
whether employee, contractor of con- 
tractor employee has violated , 
security -regulation. (Sec. 222) 


• • • ■ •’:> ! .’v,' v'-’ 

Admlnls trn tion relies on‘ ' 
procedures ; S . 2525 more 
. explicitly limits duration 
’and techniques, 


VI.’ COLLECTION OF INFORMATION 
CONCERNING FOREICN 
. .. PERSONS IN THE U.S. - . 


No provisions except use of elec- 
tronic surveillance and physical 
search limited by EISA to official 
of foreign power, or member of inter- 
national terrorist group, or if 
involved -in clandestine intelligence 
activity. ' 


Same limitations as Administration under’’ Administration does not regu- 


FISA on use of extraordinary techniques, 
Also authorized if ’. 

- officer or employee of foreign power , 

- circumstances indicate reasonably 
likely to engage in espionage, clan- vj. • 
descine intelligence ’activity 

- entity head determines "significant" 
foreign intelligence sought 

- collection would be authorized if sub- 
ject were U.S. person but without 
limitations on duration and techniques 

’ available. 


late non-incruaivc collection; 
S, 2525 contains broad cace- 
■ gorics of authorized 
collection. 
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L SPECIAL ACTIVITIES . 


* ’■ »' r . • ••• U ^ r 

* ‘ . " i i • . i * !' #t ■ ‘ ’ 

’ *»'; *! f ■* 


i/lev and Approval 


DnesAflsional Notification 


Prohibited Typee 


Entities Authorized to 
Conduct Special Activities 


Repeal of HuftheB-Ryan 

. Amen dm en t t 


Approved by President, after NSC 
review, If substantial resources or 
risks Involved and "important" to 
national security. If no substan- 
tial resources or risks, may be 
approved by NSC committee if "will 
further" national- security, but may 
require President's approval If 
.committee member withholds 
. approval. (Secs. 231, 232) 

Notify only two intelligence . 
committees on a timely basis.. 

(Sec. 233) 


Assassination. (Sec. 234) 


CIA, DoD during period of hostilities 
- or when military activities involved, 
other entities under unusual clrcum- 
'Btances if President determines 
• necessary- (Sec. 231) 

Repeals Hughes-Ryan (Sec. 2422 of 
title 22, U.S.C.). (Sec. 235) 


All approved by President, after . , 
NSC review, based on specified 
factors and finding activity is 
"essential" to national defense 
or foreign policy, benefits out- . 
weigh risks, other means inadequate, 
Detailed annual review required. 
(Sec. 131) 


Notify two intelligence committees > ’ - 
prior to activity (Hughes-Ryan , 

would continue to require timely . 

notice co other "appropriate" 
committees). (Sec. 131). 

Assassination,' support of inter- 
national terrorism, mass property 
destruction, food or vacer shortages, 
■epidemics, use of chemical or 
biologic weapons , violenc overthrow, 
of democratic governments, support 
of human rights violations. Undis- 
closed support for distribution of . 
books, etc., in U.S., or abroad where 
■ "likely result" would be "substantial 
redistribution" in U.S.- .Limits use 
of intelligence employees ns 
combatants abroad. (Secs, 134, 135) 

CIA, and during period of war 
declared by Congress, V.S. Armed 
Forces, (Sec. 131(3)) 


Not mentioned. 


Administration allows ' approval 
below Presidential laval of 
roucina a ctivitiea and usee 
"important" and "will further" 
standards; S. 2525 requires 
all be approved by Vrcoidcnt ' 
nil "essential," specific 
factors, annual NSC raview. 


Adminln trntion notice timely' 
and only to two commlttcco ; 

S, 2525 notice prior co two 
comnicceco and. timely to 
others, 

Administration bars only 
ns suouination; . S, 2525 bars 
other upccific types of 
special activities , • 


Administration allows greater 
flexibility; S. 2525 retains 
current limitations. 


Administration considers repeal as 
companion action to Sec, 233, , 

requiring timely notification 
co SSCI and llPSCIi S. 2525 adds 
requirements to Hughoo-Ryon. 


VIII. ' azvisv AND APPROVAL 07 No provision, 

SENSITIVE INTELLIGENCE , . 

COLLECTION PROJECTS ' ■ ' . T" 


■IX. HEVIEtf AND APPROVAL OF 
COUNTERINTELLICESCE 
ACTIVITIES 


No provision , 


X.. USE OF PERSON'S AND ORGANIZATIONS : 

U.S. Clergy , No provision. 


U.S. Exchange Program \ 
Patciclpancs 


V'::: ,No provision. 


U.S. Media Organization 
j Eapioyccs • , 


No' provision. 



XI. PRESIDENTIAL WAIVER 
OF RESTRICTIONS 


President may waive any or all restric- 
tions. Exercisable during any period. 

- of war declared by Congress, or 

- covered by a report to Congress 
under the War Powers Resolution, as 
necessary to carry out the activity 
that is the subject of the report. 

Such waivers must be reported in timely 
manner to the Intelligence committees 
along with related facts and 
circumstances. (Sec. 241) 


President may waive only limitations 
on use of clergy and exchange pro- 
gram par ticipants , use of certain 
organizations for cover, use of 
permanent resident aliens and academics 
aborad, and bars on support of inter- 
national terrorism, mass property 
destruction, creation of food and water 
shortages, violent overthrow of 
democratic governments. 


Administration allows all 
restrictions to be waived in 
war or armed confllict with 
. timely notice to intelligence 
committees; S. 2525 specifies 
certain limitation waivable in 
war, armed conflict, or grave 
threat, with prior notice. 


'XII. REMEDIES 
Criminal Penalties 


r.-ivll Remedies 


Criminal penalty for electronic 
surveillance and physical search 
(including mail opening) conducted 
in violation of the charter. (Sec. 261) 


Civil remedy available against indi- 
viduals for elctronic surveillance and 
: physical search (including mail opening) 
conducted in violation of the charter. 


Who May Sue 


Any person who i6 not an agent of a 
foreign power. (Sec. 261) 


Criminal penalty for electronic 
surveillance, physical search 
Iincluding mail opening) conducted 
in violation of the charter 
and unconsented human experlmen- 
taion and assassination. 

(Secs. 331, 251, 252, 134) 

Civil remedy available against the 
U.S. and officials for electronic 
surveillance, physical search 
(including mail opening) , and human 
experimentation conducted in violation 
of the charter, and for any other intel- 
ligence activity engaged in for the 
purpose of interfering with legal or 
constitutional rights. Civil remedy 
available only against the U.S. for 
Violations of the Charter that also 
violate a constitutional right. 

(Secs. 331, 253, 254) 

Any person. (Secs. 253, 254) 


Administration criminal penal- 
ties only for intrusive 
techniques ; S, 2525 criminal 
penalties also for unconsented 
human experimentation and 
assassination. 

Administration civil remedies 
against individuals only for 
intrusive techniques or inten- 
tional violations of constitu- 
tional rights; S ■ 2525 civil 
remedies against Individuals 
also for human experimentation 
and ocher violations of legal 
or constitutional rights. 


Administration limits class of 
plaintiffs; s7 2525 allows 
any person to sue. 
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Bar on Injunctions and 
on Claims Based on 
Procedures and Regulations 


Suppression of Evidence 






No injunction may be obtained and No provision, 

procedures and regulations to imple- 
ment Title II cannot create enforce- 
able substantive or procedural 
rights. (Sec. 264) 

Information obtained in violation No provision, 

of the charter or implementing 
procedures may not be barred from 
use at trial. (Sec. 264) 


Administration bare injunctions 
and suits based on implementing 
regulations; S. 2525 does not. 


Administration provision does 
riot allow suppression of 
evidence in most circum- 
stances; S. 2525 does not 
bar suppression. 
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